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BACKGROUND 
 

The United States Agency for International Development (USAID) Nove Pravosuddya Justice 

Sector Reform (New Justice) Program in the Ukraine is designed to support the Judiciary, the 

Government, the Parliament, the Bar, Law Schools, Civil Society, Media and Citizens to 

create the conditions for an independent, accountable, transparent, and effective justice 

system that upholds the rule of law and to fight corruption in Ukraine. In achieving this 

overarching goal, New Justice focuses on the following objectives: 

 

Objective 1: Judicial Independence and Self-Governance Strengthened. 

Objective 2: Accountability and Transparency of the Judiciary to Citizens and the Rule of 

Law Increased. 

Objective 3: Administration of Justice Enhanced. 

Objective 4: Quality of Legal Education Strengthened. 

Objective 5: Access to Justice Expanded and Human Rights Protected. 

 

The Ukraine’s statutory Law on the Bar and the Practice of Law was adopted in 2012, and 

established the legal framework for a unified professional association to ensure self-regulation 

and self-governance of the more than 40,000 lawyers admitted to practice law in the Ukraine. 

According to the transitional provisions of the Law on the Bar, advocates in the regions came 

together to conduct regional conferences to form regional bar councils, regional qualification-

disciplinary commissions, and audit groups and to elect delegates to the National Congress of 

Advocates according to the quota established by the Law, (1 delegate for every 20 advocates). 

In December 2012, the first Congress of Advocates founded the Ukrainian National Bar 

Association (UNBA) with compulsory membership for all admitted at that time to practice 

law. The Congress also formed the Bar Council of Ukraine as the top level self-regulating 

body operating between congresses with a scope of authority written into the law. At the same 

time, the Congress formed the High Qualification-Disciplinary Commission of the Bar as well 

as High Bar Audit Commission. 

 

It has become clear, that some provisions of the Law must be changed, replaced, and 

improved. Practices of the Bar Council and the High Qualification-Disciplinary Commission 

of the Bar have gone far beyond the reach prescribed by the Law. Their members have 

undermined local self-governance bodies, replacing some of their functions and ignoring 

basic legal standards for self-governance. The leadership of the Bar Council often shows little 

or no respect for the freedom of expression of their colleagues, penalizing members for their 

positions, and introducing confusing policies with double standards. The current system, with 

two parallel bodies at the top, the Bar Council and High Qualification-Disciplinary 

Commission, outside of any governmental or public control resulted in the UNBA doing little 

to serve their colleagues and society over the past four years to set standards for the legal 

profession. 

 

In addition, amendments to the Constitution in June 2016 have significantly changed the 

nature of legal representation in Ukraine, requiring that only licensed advocates represent 

litigants before the court. The amendments also brought the bar within the judiciary (Chapter 

VIII) and as a result, there should be some judicial oversight of the bar as in some European 

countries and the United States. 

 

With these significant changes, it is critical that self-governing bodies for advocates provide 

quality oversight of the legal profession, enforce ethical standards, and ensure fair and 

transparent disciplinary procedures, which should be reflected in an improved legal 

framework. The primary improvement that is necessary is a new approach to safeguarding the 

quality of governance within the Bar to foster integrity and adherence to the rule of law. The 



 

Judicial Reform Council (JRC) set up a working group to develop amendments to the Law on 

Bar to address practical problems, fill in the existing gaps, and ensure proper development of 

the legal profession. 

 

Pursuant to New Justice Objective 2, noted above: Accountability and Transparency of the 

Judiciary to Citizens and the Rule of Law Increased, Sub-Objective 2.3: Social Accountability 

– Judiciary Held Accountable by Citizens, Civil Society and Independent Media, Expected 

Result 2.3.7: Professional Associations and Bar Associations increase capacity for self-

regulation and professional standards among members, New Justice proposes assisting the 

professional legal community to address deficiencies in current legislation and promote high 

professional standards for lawyers. 

 

New Justice has reached out to European and United States experts to offer assistance to key 

stakeholders in the Ukrainian process, including the Judicial Reform Council and the National 

Bar Association of Ukraine, by developing a comprehensive analysis of the current legal 

framework for the bar and providing draft legislative amendments to ensure compliance with 

international and European standards and best practices for governing the legal profession, 

including the organization and limits of self-governance bodies, guarantees of due process 

during disciplinary procedures, attorney-client privilege guarantees, and professional 

responsibility and ethics. 

 

The proposed experts reviewed existing legislation and provide recommendations to be used 

by the JRC WG in proposing legislative amendments. The experts will ensure that the JRC 

WG considers both a European and an American perspective.  

 

What follows is the American perspective, educated by a familiarity with international 

perspectives, and drawn primarily from the California perspective.  California is a unified bar, 

under the California Supreme Court, regulating some 250,000 lawyers within its jurisdiction, 

while also serving as the state-wide professional association for California lawyers. 

 

A GENERAL PERSPECTIVE 
ON LEGAL PROFESSION 
REGULATION 
 
Attorneys and the practice of law are an inherent part of any justice system, along with courts, 

judges, rules, regulations, laws and governmental structure. As a “profession,” the legal 

profession warrants regulation.  An inherent aspect of “professional” status is service to others 

and accountability (professional liability and professional responsibility), which regulation 

brings.  Regulation consists of developing and administering standards governing entrance to 

the profession, governing conduct as a professional in the profession, and governing 

accountability that provides for discipline and expulsion (disbarment) from the profession for 

noncompliance with the standards. 

 

The cornerstone of a “profession,” is service to others rather than to oneself and 

accountability in rendering that service.  In the legal profession, service is to the 

administration of justice. This is leading many, particularly in California and other areas of 

the United States and in the United Kingdom to question whether “unification” of regulation 

(which should benefit the public) and professional representation (which benefits the 

profession) in a single professional “association” can any longer be a best practice.  The U.K. 



 

 

has moved away from unification in its regulation of solicitors.  California has also.  

Regulatory “de-unification” is a subject of increasing discussion in public policy circles.   

 

The legal profession is regulated in a wide variety of ways throughout the world.  How the 

legal profession is regulated, depends upon the justice system of which it is a part.  “Justice,” 

may be one of the few remaining “products” that cannot be commoditized to a “once-size fits 

all” standard internationally, but remains dependent upon the varying perspectives of local 

communities.  Thus, the American/Californian perspectives here are offered based on 

familiarity with the Californian and United States standards as well as those of other 

locations.  But what will work in the Ukraine, will be uniquely Ukrainian.  

 

Among the varying elements of justice affecting attorney regulation within justice systems 

world-wide that the Ukraine must address in enhancing its standards supporting the 

administration of justice in the Ukraine are: 

 

Is the system of justice a civil law or common law system?  The U.S. and the U.K. are 

common law jurisdictions.  Many European jurisdictions are civil law jurisdictions.  

Standards are different and may not transfer well. 

 

What is the role of the courts in the jurisdiction as to the government?  How “independent” 

from government are the courts? 

 

Attorneys in the U.S. legal system are “monolithic” with one class of attorney being 

authorized to do all things . The profession is bifurcatedin the U.K. with solicitors, barristers 

and others, all regulated separately. In the Ukrainian system, government-employed lawyers, 

prosecutors, in-house corporate lawyers are not the same as private practitioners (Advocates)..  

There is a single class of attorneys in the Ukraine, the Advocate, or private practitioner.  

Different classes of legal officers are not authorized.  Those working for government or 

corporations are considered employees of the employer and lack the independence to be 

“Advocates,” in the Ukraine. ”Advocates” only are considered attorneys, as in many 

European and Latin American jurisdictions?  [See,  Akzo Nobel Chemicals Ltd and Akcros 

Chemicals Ltd (‘Akzo’) v Commission of the European Communities (the ‘Commission’) , 

http://www.ibanet.org/Article/NewDetail.aspx?ArticleUid=d518ced4-0a82-4956-970f-

16eeb97e5e11].   

 

”Advocates” are at the center of the regulated profession, and are to be regulated by the 

regulatory system being developed in the Ukraine.   The regulation of   non-Advocates 

employed  by government or corporations comes from the the Labour Code or Public Services 

Law that governs all employees. 

 

The Ukrainian system is developing a  qualifications/licensure process to become an 

authorized attorney Advocate.  

Is there a credible disciplinary process to receive and review complaints from the public and 

others.  If so, who sets the standards and controls the process?  The profession?  The 

government?  The courts? 

 

Is the qualifications/licensure/disciplinary process transparent to the public, including the 

posting of discipline actions on a publicly accessible  website, for example? 

 

Are lawyers in charge of their own processes?  Or is government, the courts, the public, 

others? 

 

Is the national government a parliamentary system, exemplified by the United Kingdom, or a 

system of independent branches with checks and balances exemplified by the United States.  

In the former, Parliament (legislative authority) governs ultimately.  In the later system, the 

http://www.ibanet.org/Article/NewDetail.aspx?ArticleUid=d518ced4-0a82-4956-970f-16eeb97e5e11
http://www.ibanet.org/Article/NewDetail.aspx?ArticleUid=d518ced4-0a82-4956-970f-16eeb97e5e11


 

judiciary or judicial branch of government is a co-equal with the legislature in the system of 

government, allowing independent judicial branch regulation of the legal profession, 

independent of the legislative and executive branches. 

   

Is the court system and the legal profession centralized, as in the U.K., with all “members” 

being licensed or admitted by a centralized authority, or does a federation of regional states 

govern, subject to some federal national authority, as in the U.S.   

 

Is the representation of lawyer interests for the benefit of lawyers separated from the 

regulation of lawyers for the benefit of the public interest?     

 

Does representation of lawyer interests allow adequate input from the regulated constituency 

as to standards, without the lawyer interests controlling the process for the benefit of 

attorneys, as opposed to the public.     

 

Are there clear standards for qualification and discipline in the profession?  Do they serve the 

administration of justice?  Who develops and administers them?  The profession? The 

government? The courts? 
 

THE UNITED 
STATES/CALIFORNIA 
EXPERIENCE 
 

The practice of law is considered a judicial branch function in the United States’ system of 

government.  The U.S. government system is made up of three separate co-equal branches of 

government, in a federation of states.  [See e.g., 

https://en.wikipedia.org/wiki/Politics_of_the_United_States]. The legal profession is 

regulated in the U.S. by the various high courts of the more than 50 U.S. states and territories. 

There is no nation-wide regulation. Lawyers are admitted (licensed) and regulated by each 

separate jurisdiction’s high court. The regulatory rules are adopted by each state’s or 

territory’s high court to be binding on the attorneys subject to its regulation in that 

jurisdiction. 

 

Everyone authorized to “practice of law” is regulated.  To “practice law,” one must be an 

attorney licensed in the jurisdiction. 

 

Attorney regulation in the U.S. is regional, state-by-state, and is not attorney self-governing.  

The judicial branches of each state’s government regulate attorneys. There is no regulatory 

“independence” from the highest court’s regulatory authority in the jurisdiction.  Only the 

justices of the highest state court regulate.  Lower court judges do not.  All judges are former 

attorneys.  A judge cannot be an attorney while serving as a judge, but must be an attorney to 

become a judge.   

 

Although attorneys are often referred to as “members” of the bar, they are essentially 

licensees of a state-by-state regulated profession. In California, the regulatory agency is the 

State Bar of California, an agency created by legislative statute, and placed in the judicial 

branch of state government by Constitutional amendment to assist the California Supreme 

Court regulate the legal profession.  The State Bar of California is NOT a professional 

association.  The California Bar Association was ended in 1927 and replaced by The State Bar 

https://en.wikipedia.org/wiki/Politics_of_the_United_States


 

 

of California.  It was created as a “unified” bar, unifying the centralized governmental 

licensing and regulatory authority with the representation of the profession’s interests state-

wide. 

 

After nearly 90 years of experience with the “unified” bar, close examination and 

reconsideration of its effectiveness has been a point of focused discussion for the last several 

years.  [See, e.g., 

http://www.calbar.ca.gov/AboutUs/BoardofTrustees/GovernanceinthePublicInterestTaskForc

e.aspx] 

 

The American Bar Association (ABA) is NOT a regulatory agency with any enforcement 

powers. It is the national guild/professional association representing U.S. lawyers. It 

promulgates model rules and standards to be considered for adoption by the various state 

judicial branch attorney regulatory agencies in the United States.  There is also a multitude of 

local regional bar associations with no regulatory authority representing the interests of 

attorneys in its area. 

 

A lawyer can be disciplined in California only by the State Bar (as the California Supreme 

Court’s disciplinary agency) and only for violations of California standards, which are 

articulated in the California Rules of Professional Conduct and in the statutory California 

Business & Professions Code.  An attorney qualified in California has no authority to act as 

an attorney in another U.S. state, unless separately qualified there.  Thus, state/regional 

regulation is limiting. 

 

Generally, the regulation of the profession is left exclusively to the high court of the state that 

has ultimate authority to regulate attorneys separate from the state executive or legislative 

branches of government.  This relies upon a constitutional “separation of powers” basis.  

California has taken a slightly separate path on regulation.  In California, the California 

Supreme Court has observed that, in the field of attorney-client conduct, the judiciary and 

Legislature are in some sense “partners” in regulation.  The Legislature does so through 

statute, articulated in the California Business & Professions Code, Chapter 4 [Attorneys] 

starting with Section 6000 and following. 

[http://rules.calbar.ca.gov/SelectedLegalAuthority/TheStateBarAct.aspx]. The Supreme Court 

does so through the Rules of Professional Conduct and Rules of Court it adopts, with input 

from The State Bar.  [http://rules.calbar.ca.gov/Rules/RulesofProfessionalConduct.aspx].   

Although the Legislature co-regulates attorneys in California with the Supreme Court, the 

California Supreme Court retains plenary authority over the regulatory process so the 

Legislature cannot deviate from Supreme Court direction in regulatory matters.  [In Re 

Attorney Discipline System (1998) 19 Cal. 4th 582, 592-594, 

http://scocal.stanford.edu/opinion/re-attorney-discipline-system-32068]. 

 

As noted above, The State Bar of California is NOT a bar or professional association.  It is a 

statutorily created public corporation that is lodged in the judicial branch of state government 

by constitutional provision. [In Re Attorney Discipline System (1998) 19 Cal. 4th 582, 598-

599, http://scocal.stanford.edu/opinion/re-attorney-discipline-system-32068].  It is a unified 

bar that unifies the regulation of the legal profession in California with the representational 

responsibilities to the profession.  By California’s constitution, all attorneys must be licensed 

by the State Bar of California.  In licensing and disciplining attorneys in California, the State 

Bar acts as the administrative arm of the California Supreme Court.  [In Re Attorney 

Discipline System (1998) 19 Cal. 4th 582, 598-600, http://scocal.stanford.edu/opinion/re-

attorney-discipline-system-32068].  The Legislature has mandated that public protection, not 

representation, be the highest priority of the State Bar.  [California Business & Professions 

Code Section 6001.1]. Thus, the interests of the public, not the profession, must come first, in 

the work of the State Bar.  [See generally, 

http://www.calbar.ca.gov/AboutUs/BoardofTrustees/GovernanceinthePublicInterestTaskForce.aspx
http://www.calbar.ca.gov/AboutUs/BoardofTrustees/GovernanceinthePublicInterestTaskForce.aspx
http://rules.calbar.ca.gov/SelectedLegalAuthority/TheStateBarAct.aspx
http://rules.calbar.ca.gov/Rules/RulesofProfessionalConduct.aspx
http://scocal.stanford.edu/opinion/re-attorney-discipline-system-32068
http://scocal.stanford.edu/opinion/re-attorney-discipline-system-32068
http://scocal.stanford.edu/opinion/re-attorney-discipline-system-32068
http://scocal.stanford.edu/opinion/re-attorney-discipline-system-32068


 

http://www.calbar.ca.gov/AboutUs/BoardofTrustees/GovernanceinthePublicInterestTaskForc

e.aspx] 

 

The admission/qualification of attorneys to practice law in California is determined by a  

Committee of Bar Examiners within the State Bar, defined by statute, that is also ultimately 

accountable to the Supreme Court.  {Business & Professions Code Section 6046, 6060 et 

seq.]. 

 

California once operated its regulatory system through regional committees, as is the current 

case in the Ukraine.  [Business & Professions Code Sections 6040 et seq.].  That was found to 

be less than optimal, and the State Bar was created as the centralized regulatory authority in 

1927.  [California Business & Professions Code Sections 6000 et seq].  The extent to which 

that continues to be a good model is a point of ongoing study and discussion.  [Seen 

generally, 

http://www.calbar.ca.gov/AboutUs/BoardofTrustees/GovernanceinthePublicInterestTaskForc

e.aspx] 

 

The discipline of attorneys is administered though the discipline process of the State Bar, 

acting on the authority of the Supreme Court. [Business & Professions Code Section 6075 et 

seq.; 6100 et seq].  There is a board overseeing the State Bar [Business & Professions Code 

Section 6010], but it has no authority over the admission/qualification or discipline of 

individual attorneys.  [California Business & Professions Code Sections 6064, 6086.5].  That 

is subject to the processes defined by statute with the Supreme Court having the final 

authority.    

 

Professional representational issues are addressed by the board of the State Bar, and the many 

regional non-governmental representational bar associations.  The Supreme Court does not 

involve itself with the representational issues of the legal profession, as those are considered 

non-governmental in nature. 

 

Standards development that would affect the regulation of the profession and its members are 

vetted through the State Bar with public comment and input from members of the profession.  

[See e.g., Business & Professions Code Sections 6076]. The qualifications of attorneys are 

determined by statutory requirements [Business & Professions Code Section 6060], that are 

certified to the Committee of Bar Examiners, which in turn evaluates those criteria and 

recommends admission to the Supreme Court, which has control over admission/licensure.  

[Business & Professions Code Section 6064].   

 

As for discipline, a disciplinary adjudication structure is created within the State Bar, acting 

as the administrative arm of the Supreme Court.  The State Bar’s Office of the Chief Trial 

Counsel receives, processes, investigates and prosecutes claims of professional misconduct 

[Business & Professions Code Sections 6079.5] before administrative tribunals within the 

State Bar.  The tribunals, The State Bar Court, is divided between the Hearing Department 

and the Review Department.  [Business & Professions Code Sections 6079.1, 6086.5, 

6086.65]. Decisions of the State Bar Court involving suspension or disbarment are effectuated 

by the Supreme Court. [Business & Professions Code Section 6078].   

 

It is the Supreme Court of California that has exclusive authority over California’s licensed 

attorneys.  Although attorneys may appear in various courts and tribunals (e.g. state trial 

courts, federal courts, administrative tribunals) the judges in those courts do not have 

licensing authority over California’s licensed attorneys.  Neither the State Bar, nor anyone 

other than the Supreme Court, has the authority to act alone in qualifications or discipline 

matters.  The authority to do so is dependent upon the Supreme Court’s plenary authority over 

the practice of law. 

 

http://www.calbar.ca.gov/AboutUs/BoardofTrustees/GovernanceinthePublicInterestTaskForce.aspx
http://www.calbar.ca.gov/AboutUs/BoardofTrustees/GovernanceinthePublicInterestTaskForce.aspx
http://www.calbar.ca.gov/AboutUs/BoardofTrustees/GovernanceinthePublicInterestTaskForce.aspx
http://www.calbar.ca.gov/AboutUs/BoardofTrustees/GovernanceinthePublicInterestTaskForce.aspx


 

 

California attorneys are only authorized to act within California.  Other U.S. states have their 

own requirements for qualifying attorneys in their jurisdictions.  

 

All attorneys and discipline matters are public records.  All attorneys are registered on the 

State Bar’s website with basic contact information. [See 

http://members.calbar.ca.gov/fal/MemberSearch/FindLegalHelp]. Discipline is also made 

public on the website.  This is considered the official “Roll” of licensed attorneys.  [California 

Rules of Court 9.6,  

[http://rules.calbar.ca.gov/SelectedLegalAuthority/CaliforniaRulesofCourt.aspx]. 

 

Qualification/Admission matters are not as public. An attorney is a public record only after 

admission, not before. 

 

Due process is assured in the disciplinary process by the independence of the judicial branch 

in administering the process and the adoption of governing Rules of Procedure by the State 

Bar.   [See, http://rules.calbar.ca.gov/Rules/Title5Discipline.aspx].  State Bar Court judges or 

hearing officers are appointed to 6 year terms by the Supreme Court, the Legislature and the 

Governor, and are bound to follow the Rules of Procedure.  [California Business and 

Professions Code Sections  6086.5, 6079.1]. 

 

The governing Rules of Professional Conduct are developed by the State Bar, but approved 

and made binding by an act of the California Supreme Court.  The licensed “members” of the 

State Bar have significant input to the rules development process thorough the 

representational process. 
 

BEST PRACTICES 
 

The American Bar Association (ABA), as the representational (not regulatory) body for U.S. 

attorneys nationally, has studied and adopted standards for regulation, including “best 

practices.” [See e.g., Model Rules for Lawyer Disciplinary Enforcement; ABA Standards for 

Imposing Lawyer Sanctions; Lawyer Regulation for a New Century (1992); Problems and 

Recommendations in Disciplinary Enforcement (Clark Report - 1970) all at 

http://www.americanbar.org/groups/professional_responsibility/committees_commissions/dis

ciplinecommittee.html]. 

 

In December 2004, Sir David Clementi concluded a wide-ranging review into the provision of 

legal services in the United Kingdom. [See e.g., 

https://www.lawcareers.net/Information/Features/05022014-What-you-need-to-know-about-

the-Clementi-Review]. This resulted in the Parliamentary creation of a Legal Services Board 

that oversees, in the public’s interest, the representational responsibilities of the Law Society 

of England & Wales and the regulatory responsibilities of the Solicitors Regulation Authority.  

Consistent with the “best practices” noted below, the Clementi Report led to the separation of 

solicitor representation from regulation in England, the development of a “pure” regulatory 

agency for solicitors, the SRA, the removal of regulation from the “control” of the 

professional association/law society, the creation of a Parliamentary entity, the Legal Services 

Board, to regulate in the public interest, further centralization of regulation, simplification of 

structures, and enhanced transparency.  [See, e.g., http://www.sra.org.uk/home/home.page].    

 

California has been undertaking a review and reconsideration of these issues, particularly the 

unification or de-unification of the bar to enhance regulation.  [See, e.g., Governance is the 

Public Interest Task Force, 

http://www.calbar.ca.gov/AboutUs/BoardofTrustees/GovernanceinthePublicInterestTaskForc

e.aspx]. 

http://members.calbar.ca.gov/fal/MemberSearch/FindLegalHelp
http://rules.calbar.ca.gov/SelectedLegalAuthority/CaliforniaRulesofCourt.aspx
http://rules.calbar.ca.gov/Rules/Title5Discipline.aspx
http://www.americanbar.org/groups/professional_responsibility/committees_commissions/disciplinecommittee.html
http://www.americanbar.org/groups/professional_responsibility/committees_commissions/disciplinecommittee.html
https://www.lawcareers.net/Information/Features/05022014-What-you-need-to-know-about-the-Clementi-Review
https://www.lawcareers.net/Information/Features/05022014-What-you-need-to-know-about-the-Clementi-Review
http://www.sra.org.uk/home/home.page
http://www.calbar.ca.gov/AboutUs/BoardofTrustees/GovernanceinthePublicInterestTaskForce.aspx
http://www.calbar.ca.gov/AboutUs/BoardofTrustees/GovernanceinthePublicInterestTaskForce.aspx


 

 

Drawing from these authorities, among the “best practices” noted for regulation are: 

 

Regulation is to be separated from representation. “Unification” of regulation with 

representation within a professional association has not worked well.  A “bar association” 

serves lawyers. The regulator is supposed to serve the public interest. 

 

In the U.S, continued regulatory control by the judicial branch, assuring the independence of 

attorneys as part of the independence of the judicial branch in the U.S., while at the same time 

assuring government oversight in the public interest, is favored. 

 

In the U.K., reform led to the regulation of solicitors by a Parliament-created Legal Services 

Board overseeing the SRA in the public’s interest, while the Law Society acts as the 

representational body for solicitors. 

 

The independence of qualifications/admissions and disciplinary officials and staff from the 

profession itself and from government interference is necessary.  The qualifications and 

discipline system should NOT be part of the professional association. 

 

There needs to be adequate funding and PROFESSIONAL staffing for the discipline and 

qualifications systems.  Reliance upon members of the profession appointed to a commission, 

board or committee to perform these functions is inadequate. 

 

There needs to be consistency of regulatory actions across the regulatory jurisdiction.  This 

leads to regional/local regulation within a jurisdiction being disfavored.  Centralized 

regulation at the jurisdiction center is favored. 

 

Transparency and openness of the complaint process and the outcomes of the disciplinary 

process is necessary.  Use of a publicly accessible website is favored. 

 

Multiple, duplicative and cumbersome agencies, processes and structures regarding 

qualifications and discipline should be avoided. 

 

[See e.g., 

http://www.americanbar.org/groups/professional_responsibility/committees_commissions/dis

ciplinecommittee.html ]; 

 https://www.lawcareers.net/Information/Features/05022014-What-you-need-to-know-about-

the-Clementi-Review ]. 
 

REGULATORY SYSTEM 
OPTIONS 
 

If the legal profession is a “profession,” then it warrants regulation in the interests of the 

public, not of the profession.  Government regulation, in an open society, serves the interests 

of the public.  Attorney self-regulation serves the interests of the profession, possibly at the 

expense of the public.    

 

Market place regulation is sometimes endorsed, which is no regulation at all, except economic 

supply and demand.  This does not serve the needs of the public nor the administration of 

justice, and detracts from the “professional” status of those “regulated.”  There is no 

http://www.americanbar.org/groups/professional_responsibility/committees_commissions/disciplinecommittee.html
http://www.americanbar.org/groups/professional_responsibility/committees_commissions/disciplinecommittee.html
https://www.lawcareers.net/Information/Features/05022014-What-you-need-to-know-about-the-Clementi-Review
https://www.lawcareers.net/Information/Features/05022014-What-you-need-to-know-about-the-Clementi-Review


 

 

assurance that the administration of justice is served and that adequate accountability is 

present. 

 

Professional Guild regulation, is self-regulation, where the professional guild or association 

itself controls admission and expulsion from the profession and sets the standards for itself, 

independent of government.  This can lead to a predominance of self-interest in the 

professional and the profession at the expense of the public interest. 

 

In a free society, the administration of justice should serve the public interest first.  

Government regulation should assure this. Government action can set standards, authorize 

entrance and compel exit from the profession for non-compliance with standards.  The 

challenge is who in government should regulate in light of the need for independence of the 

profession from government interference.  Depending on whether one is in a Parliamentary 

system (like the U.K.) or branch government system of checks and balances (like the U.S.), 

this government authority may be vested in Parliament, a Parliamentary Ministry of Justice, a 

body created by Parliament chartered for this purpose, as in the U.K., or in the judicial branch 

of government, as in the U.S.  
 

THE UKRAINIAN 
EXPERIENCE 
 

The issue that perplexes all, world-wide, in regulating the legal profession is who is to be “in 

control” of the regulation of attorneys (profession entrance, exit, standards development and 

administration), while assuring adequate independence of attorneys from government 

interference.  In the U.S., as noted above, the necessary independence of the profession comes 

from the independence of the judicial branch from the other branches of government.  It is the 

judicial branch of each state that is “in control” of attorney regulation within its licensing 

jurisdiction.  

 

In the Ukraine, regulation should either be regional or centralized.  It cannot effectively be 

both.  As it appears that the court system is centralized under a Supreme Court, centralized 

regulation of the legal profession is recommended. As the legal profession is part of the 

administration of justice, which includes the courts, judges, and attorneys, the legal profession 

should be treated as part of the judicial system, as it is in the Ukrainian Constitution of 2016. 

 

In the Ukraine, there are government and corporate employed legal  employees like 

prosecutors, who are not considered licensed attorney/Advocates.  This is common in 

European and Latin American systems.  In the U.S., all attorneys: government- employed, 

corporate-employed, prosecutors, and others are considered within the same class of licensed 

attorneys.  This is fairly unique to the United States. 

 

The Ukraine has adopted a centralized licensure system so all “Advocates” need to be 

licensed or admitted to the National Bar.   

 

It is anticipated in the Ukrainian system, that Advocates will be regulated as independent 

representatives, by the independent regulator.  Legal employees that are directly employed by 

the government or corporations, are generally not Advocates, and are subject to the regulation 

of all similar employees set forth in the Labour Code and Public Services Law.  It is 

anticipated that government and corporations will be able to directly employ Advocates along 

with the non-Advocate legal employees. Advocates who become direct employees of an 

institution, should be subject to all the same terms as all Advocates. 



 

 

RECOMMENDATIONS 
 

The National Bar Association of the Ukraine should be renamed to eliminate “association” 

from the name, as is the case with the State Bar of California’s name.  If attorneys are 

required to be part of the National Bar, it should not be an “association,” but rather a licensing 

body, taking direction from the courts, but independent from government.  It can be the 

“voice” for the profession on representational issues, and the functional administrative arm of 

the government in regulatory authorities. 

 

Public protection, not the rights and interests of attorneys, should be the highest priority of 

regulation, as it is in California where California Business and Professions Code Section 

6001.1 states: “Protection of the public shall be the highest priority for the State Bar of 

California and the board of trustees in exercising their licensing, regulatory and disciplinary 

functions.  Whenever the protection of the public is inconsistent with other interests sought to 

be promoted, the protection of the public shall be paramount.” 

 

Assuming the courts of the Ukraine are ultimately centralized nationally under the Supreme 

Court, regulation of the profession should also be centralized, possibly into bodies noted 

below.   

 

Regulation should be centralized within the jurisdiction.  In the U.S., the regulatory 

jurisdiction is each state in the union.  So regulation is state-by-state, with no centralized 

national “control.”  In the U.K., the regulatory jurisdiction is national, so the regulatory 

jurisdiction of the SRA, for solicitors, is national. 

 

Regulation (a governmental function) should be separated from representation (a professional 

guild function). 

 

Representation can continue to be addressed on a regional basis reporting up through the 

regional bodies joined together in the National Bar. 

 

Regulation (professional entrance, discipline, standards development and administration) 

should be centralized at the national level with input on policy (not individual actions) from 

the representational regional bodies, joined in the National Bar. 

 

The legal profession should be regulated as part of the judiciary. The regulation of the legal 

profession should track the regulation of judges as set forth in Article 131 of the Ukrainian 

Constitution 2016. 

 

A High Council of the Bar should be created, like the High Counsel of Justice.  It should be 

the regulatory body for attorneys. It can replace the Bar Council.  Its actions should be subject 

to review by the Ukrainian Supreme Court. 

 

Regional regulation should be eliminated.  The Conference of Attorneys of the Region and 

The Regional Bar Council should address representational, not regulatory matters. The 

Congress of Attorneys of the Ukraine should, likewise, address representational, not 

regulatory matters.  These bodies can be joined together in the National Bar. Regulatory 

standards and policy should be formulated with input from the representational bodies, 

commenting through the National Bar.  But decisions on individual matters should be within 

the sole jurisdiction of the High Council of the Bar, acting through the Qualifications & 

Discipline Commission as noted below. This is modeled after the American Bar Association, 



 

 

and the many other non-governmental bar associations in the U.S., that do not have regulatory 

authority.  

 

The Qualification & Disciplinary Commission (Q&D Commission) should be part of the 

High Council of the Bar.  There should be a Discipline Chamber and a Qualifications 

Chamber, within the Q&D Commission.  The receipt, investigation and prosecution of claims 

and complaints against attorneys should be at the Discipline Chamber level, independent from 

any representational considerations.  Consideration of applications seeking 

admission/qualification to the profession should, likewise, be at the Qualifications Chamber 

level. 

 

The Q&D Commission should be staffed with professional staff and adequately funded.    

 

Challenges or disputes on qualifications or discipline should be heard, in the first instance, at 

the Qualifications & Discipline Commission from the Qualifications Chamber and the 

Discipline Chamber.  The High Qualifications & Discipline Commission should serve as an 

appeal/review body over the decisions and actions of the Q&D Commission.  The decisions 

of the High Q&D Commission should be final, subject to review in the Ukrainian Supreme 

Court. 

 

The National Bar of the Ukraine should assume the lead role on representation from the 

Regional Conference, Regional Bar Council and Congress of Attorneys (Advocates).  It 

should have no regulatory role other than to act on direction from the High Council of the Bar 

to list attorneys on the register and note discipline publicly.  It should also perform the 

operational functions necessary to the administrative operation of the representational and 

regulatory functions.  

  

The Audit Committees need not exist.  The National Bar should perform the functions noted 

and be accountable for them. The Audit Committees should have no regulatory role.  Any 

audit of regulatory functions should be by the Supreme Court through the High Council of the 

Bar. 

 

All attorneys should be qualified by the Qualifications Chamber of the Q&D Commission, 

and admitted to the Bar by action of the Supreme Court.  All attorneys must be licensed by 

the National Bar of the Ukraine, on direction of the High Council of the Bar, acting on the 

authority of the Supreme Court.   Attorneys are subject to qualification/admission and 

discipline by the High Commission of the Bar subject to review by the Supreme Court.  The 

National Bar serves the High Commission as an administrative arm in regulatory matters. 

 

The National Bar of the Ukraine should have a website that lists all attorneys including basic 

contact and background information [see e.g., California Business & Professions Code 

Section 6002.1; California Rules of Court, Rule 9.6].   The Single (Unified) Register of 

Attorneys of Ukraine may serve this purpose, if placed on-line.  All disciplinary actions 

should be listed publicly on the website for all attorneys.  [See,  www.calbar.ca.gov].  This 

should be at the direction of the High Council of the Bar, subject to review by the Supreme 

Court. 

 

Consideration should be given to effective regulation of all those who affect legal rights, 

Advocates, prosecutors, government-employed lawyers, corporate-employed lawyers, other 

legal “practitioners.”   It is anticipated in the Ukrainian system, that Advocates will be 

regulated as independent legal representatives, by the independent regulator.  Legal 

employees that are directly employed by the government or corporations in-house, are 

generally not Advocates, and are subject to the regulation of all similar employees set forth in 

the Labour Code and Public Services Law.  It is anticipated that government and corporations 

will be able to directly employ Advocates along with non-Advocate legal employees.  A 

http://www.calbar.ca.gov/


 

concern is how to assure the independence of the Advocate when the Advocate is employed 

directly by the client as an employee.  This has resulted in some discussion in the European 

Union. [See,  Akzo Nobel Chemicals Ltd and Akcros Chemicals Ltd (‘Akzo’) v Commission of 

the European Communities (the ‘Commission’), 

https://www.ibanet.org/Article/NewDetail.aspx?ArticleUid=d518ced4-0a82-4956-970f-

16eeb97e5e11] Advocates should all be regulated similarly. Advocates who become direct 

employees of an institution, should be subject to all the same terms as any Advocate.  That is 

the way it is addressed in the U.S. In-house government and corporate attorneys are subject to 

the same legal requirements as all attorneys, whether in outside or in-house practice.  This 

creates tensions for the in-house Advocate between the duties of an Advocate to be 

independent and the duties of an employee under the Labour Code and Public Service Law.  

Conflicts need to be addressed and balanced individually, based on the circumstances, with 

the Advocate being ultimately accountable for compliance.  In the U.S., all lawyers are 

required to maintain the same professional duties, whether they are in-house or outside.   In 

the U.S., government and corporate lawyers, including prosecutors, all have the same duties 

and are held accountable for them by the State Bar of California, acting as the Supreme 

Court’s regulatory authority.  As for professional liability (malpractice), in the U.S., an in-

house lawyer can be liable professionally for work done in-house, but is usually discharged or 

disciplined as an employee rather than sued by the employer or another for negligence.  We 

are seeing trends in the U.S. where in-house lawyers are being sued, usually by someone other 

than the employer, for professional liability for in-house work . We are also seeing insurers 

offering insurance coverage for what they are calling “employed lawyers liability insurance,” 

that covers acts of legal negligence in performing in-house work.  Thus, from the U.S. 

perspective, Advocates employed in-house can be held to the same standards as their outside 

counterparts.  It is done by requiring this compliance in the applicable standards and leaving it 

to the individual’s accountability to effectuate the standard.  If an Advocate is allowed to be 

directly employed by an institution, then the Advocate should have all the duties 

responsibilities and liabilities of an outside Advocate.  They could also be exempted from 

some of the protections accorded employees in the Labour Code and Public Service Laws.  It 

is up to the individual to assure that he/she fulfills these duties.  In the U.S., there are times an 

in-house corporate lawyer is at odds with the employer-client, and the duties of the profession 

prevail, making the attorney responsible for leaving employment and withdrawing from 

representation or suffering other action.  The duties of the Advocate and the rights of an 

employee in the in-house situation can be balanced through the accountability of the 

individual Advocate.   

 

The regulatory authorities should provide accessible educational information about their 

processes, but NOT advisory opinions as to outcomes of the regulatory process.  The 

representational bodies should provide assistance and education to professional members 

about the regulatory process including the possibility of an ethics/regulatory call/on-line 

response hotline, ethics opinion service and other assistance.  [See, e.g., www.calbar.ca.gov]. 

 

Professional Responsibility (Legal Ethics) should be a required subject of study in law school 

and a subject of inquiry in the qualifications/admissions process. 

 

Continuing Education should be required with mandated time spent in Professional 

Responsibility (Legal Ethics).  

 

Qualifications and discipline matters should be vetted through groups of officials sitting 

together as a panel, with adversarial presentations to the panel available to those affected, 

subject to review and appeal up to the Supreme Court.  No single person should have final 

authority in such matters. 
 

https://www.ibanet.org/Article/NewDetail.aspx?ArticleUid=d518ced4-0a82-4956-970f-16eeb97e5e11
https://www.ibanet.org/Article/NewDetail.aspx?ArticleUid=d518ced4-0a82-4956-970f-16eeb97e5e11
http://www.calbar.ca.gov/


 

 

RESOURCES 
 

State Bar of California, General: 

 www.calbara.ca.gov   

 

California Rules of Professional Conduct:

 http://rules.calbar.ca.gov/Rules/RulesofProfessionalConduct.aspx  

 

California Business & Professions Code:

 http://rules.calbar.ca.gov/SelectedLegalAuthority/TheStateBarAct.aspx  

 

California Rules of Court:  

 http://rules.calbar.ca.gov/SelectedLegalAuthority/CaliforniaRulesofCourt.aspx  

 

In Re Attorney Discipline System (1998) 19 Cal. 4th 582, 592-594: 

 http://scocal.stanford.edu/opinion/re-attorney-discipline-system-32068   

 

The State Bar of California Governance in the Public Interest Task Force: 

http://www.calbar.ca.gov/AboutUs/BoardofTrustees/GovernanceinthePublicInterestT

askForce.aspx   

 

American Bar Association  (ABA) Policy Documents & Resources on Discipline  

http://www.americanbar.org/groups/professional_responsibility/committees_commiss

ions/disciplinecommittee.html] 

 

Solicitors Regulation Authority, U.K.:  

http://www.sra.org.uk/home/home.page  

 

Akzo Nobel Chemicals Ltd and Akcros Chemicals Ltd (‘Akzo’) v Commission of the European 

Communities (the ‘Commission’) 

http://www.ibanet.org/Article/NewDetail.aspx?ArticleUid=d518ced4-0a82-4956-

970f-16eeb97e5e11    

 

Clementi Report: 

https://www.lawcareers.net/Information/Features/05022014-What-you-need-to-know-

about-the-Clementi-Review  

 

Legal Services Board, U.K.:  

http://www.legalservicesboard.org.uk/  

 

International Conference of Legal Regulators (International Regulators):

 http://www.ICLR.net  

 

National Organization of Bar Counsel (U.S. Regulators):   

http://www/NOBC.org  

http://www.calbara.ca.gov/
http://rules.calbar.ca.gov/Rules/RulesofProfessionalConduct.aspx
http://rules.calbar.ca.gov/SelectedLegalAuthority/TheStateBarAct.aspx
http://rules.calbar.ca.gov/SelectedLegalAuthority/CaliforniaRulesofCourt.aspx
http://scocal.stanford.edu/opinion/re-attorney-discipline-system-32068
http://www.calbar.ca.gov/AboutUs/BoardofTrustees/GovernanceinthePublicInterestTaskForce.aspx
http://www.calbar.ca.gov/AboutUs/BoardofTrustees/GovernanceinthePublicInterestTaskForce.aspx
http://www.americanbar.org/groups/professional_responsibility/committees_commissions/disciplinecommittee.html
http://www.americanbar.org/groups/professional_responsibility/committees_commissions/disciplinecommittee.html
http://www.sra.org.uk/home/home.page
http://www.ibanet.org/Article/NewDetail.aspx?ArticleUid=d518ced4-0a82-4956-970f-16eeb97e5e11
http://www.ibanet.org/Article/NewDetail.aspx?ArticleUid=d518ced4-0a82-4956-970f-16eeb97e5e11
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