
 

June 27, 2016 
 
 

 
 
 
 

THE PROSPECTS FOR JUDICIAL 

REFORMS:  

 

ANALYSIS OF A SURVEY OF JUDGES OF UKRAINE’S JUDICIARY 

 

 
 
 

 

 

 

 

 

 

 

 

 

 
Contract No. AID-121-C-11-00002  
 
Author:  

Roman David 
Professor, Department of Sociology and Social Policy 
Lingnan University 
Hong Kong 
E-mail: roman.328@gmail.com 

 
 
 

mailto:roman.328@gmail.com


   

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

The author’s views expressed in this publication do not necessarily reflect the views of the United States 
Agency for International Development or the United States Government. 

 

 

 
 
 
 
 

 



 

PROSPECTS FOR JUDICIAL REFORMS  3 

 
CONTENTS 
 
 
 

 
I. Introduction ......................................................................................................................... 4 

II. Four Dimensions to Personnel Reform of the Judiciary of Ukraine .................................. 5 

III. The Possibilities and Risks Associated with Personnel Reform of Ukraine’s Judiciary .. 7 

IV. Factors that Affect the Support of Judges for Reforms .................................................. 10 

V. Conclusion ....................................................................................................................... 14 

 



PROSPECTS FOR JUDICIAL REFORMS                 4 

I. INTRODUCTION 
 
In 2016, USAID’s FAIR Justice Project commissioned a survey of the Ukraine’s judges. The 

survey was conducted by GfK Ukraine. Its main objectives were to collect the opinions of judges 

regarding judicial reform in Ukraine; the restoration of trust amongst Ukrainian citizens for 

judicial authorities; implementation of the laws of Ukraine «On Restoration of Public Trust to 

the Judiciary», «On Purification of Government» and «On Ensuring the Right to Fair Trial»; and 

to evaluate the efficiency of the process of reforming the judiciary as seen by judges, and 

facilitate the search for effective ways to increase the efficiency of this process.”
1
  

 

The GfK carried out the fieldwork between 21 February and 23 March 2016. Courts were 

selected randomly according to the proportional distribution of the number of courts in each 

category. Judges in each court were also selected randomly. In total, 717 judges were surveyed, 

including judges in courts of higher instance (Supreme Court, High Specialized Court of Ukraine 

for Civil and Criminal Cases, High Administrative Court of Ukraine, High Commercial Court of 

Ukraine); courts of appeal (courts of appeal of general jurisdiction, the administrative court of 

appeal, the commercial court of appeal); local courts of general jurisdiction (rayon, town-rayon, 

town, district in towns), local administrative courts and local commercial courts.
2
 

 

Following our collaboration that dates back to Spring 2014, USAID’s FAIR Justice Project has 

invited me to participate in the survey project. I participated in the preparation of the 

questionnaire and the analysis of the data for this report. Before analyzing the data, I worked 

with Dr Lara C. Roll who was responsible for recoding and creating variables and scales for the 

analysis. She was also responsible for the factor analysis and for testing the reliability of the 

scales. I have conducted the multivariate analyses and I am solely responsible for the content of 

this report.  

 

In this report, I shall first outline the possibilities for personnel reform of the judiciary and the 

risks that may arise by focusing on the perspective of insiders: the judges of different courts. 

Secondly, I shall investigate the support for different aspects of the reforms based on the 

sociodemographic background of the judges, their seniority and positions within the judicial 

system, their work conditions, and other potentially relevant aspects, which may affect the 

reform and its speed. 

 

 

                                            
1
 GfK Ukraine, “Survey of judges of Ukraine regarding judicial reform in Ukraine, restoration of Ukraine’s citizens’ 

trust in the Judiciary, implementation of Laws of Ukraine «On the Restoration of Trust in the Judiciary», «On 

Purification of Government» and «On Ensuring the Right to Fair Trial»,” USAID «Fair Justice» Project, 2016. 
2
 Ibid. 
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II. FOUR DIMENSIONS TO PERSONNEL REFORM OF THE 
JUDICIARY OF UKRAINE 
 

The prospects for personnel reforms of the judiciary of Ukraine have several dimensions. First, 

there is an international dimension, which stems from Ukraine’s membership of the Council of 

Europe. In this dimension, Ukraine faced criticism of its judiciary from the European Court on 

Human Rights in the case of Volkov.
3
 This criticism appears to strongly justify the need for 

judicial reform in the Ukraine. This dimension includes reports by the Venice Commission
4
 

concerning the implementation of relevant lustration laws, namely “On Restoration of Public 

Trust to the Judiciary”
5
 and “On Purification of Government”.

6
 Pursuant to the request by the 

FAIR Justice Project, I have already reported on the issue of the conformity of lustration 

legislation vis-à-vis European standards from the perspective of democracy capable of defending 

itself.
7
  

 

Second, the issue of judicial reform is a matter, which requires constitutional reform. This 

requires forging a sufficient political consensus without compromising adherence to 

constitutional principles. While there have been ongoing debates of this reform in Verkhovna 

Rada, this issue is a domestic matter for Ukraine. I will not address this issue in this report. 

 

Third, there is a social dimension to personnel reform of the state apparatus in general. The 

judiciary, as one of the three critical branches of the state apparatus, is supposed to serve the 

needs of society; hence, this empowers society in every democratic country to evaluate the 

performance of the judiciary. For this reason, I have worked with the FAIR Justice Project on the 

survey that mapped the prospect for personnel reform of the state apparatus as whole. As a result 

I wrote a report that examined the prospect for personnel reform from the social perspective.
8
 

                                            
3
 Volkov v. Ukraine (2013), Application no. 21722/11, available at http://hudoc.echr.coe.int/eng?i=001-

115871#{"itemid":["001-115871"]} (accessed on June 27, 2016). 
4
 The European Commission for Democracy through Law (Venice Commission) has been closely monitoring the 

process of reforms and issued a number of reports that details recommendations that would help Ukraine to draft and 

implement the legislation in accordance with European standards. See, e.g., European Commission for Democracy 

through Law (Venice Commission), Interim Opinion on the Law on Government Cleansing (Lustration Law) of 

Ukraine, Adopted by the Venice Commission at its 101
st
 Plenary Session (Venice, 12-13 December 2014). See also 

Roman David, “Expert Opinion  

On The Recommendations Made In The Final Report Of The Venice Commission Concerning The Amendment To 

The Law Of Ukraine On The Purification Of Government,” July 31, 2015 
5
 Law of Ukraine on the Restoration of Trust in the Judiciary, April 8, 2014. 

6
 Law of Ukraine on the Purification of Government, September 16, 2014. 

7
 Roman David, “Ukrainian Lustration and European Standards: Building Democracy Capable of Defending Itself.” 

Kyiv: USAID’s Fair Justice Project, 2015.  
8
 Roman David, “Who Wants What in Lustration? The Analysis of Public Views of Lustration Process in Ukraine.” 

(Kyiv: USAID’s FAIR Justice Project, 2015). 
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The report has, among others, indicated that the judiciary experiences the lowest level of trust 

among all state branches and their divisions. This – similarly to my first point about criticisms 

raised by the European Court of Human Rights – justifies the need to pursue personnel reform of 

the judiciary. 

 

Fourth, there is an internal dimension to the judiciary. The judges themselves are actors in the 

process of judicial reform. Do they support the reforms? Who supports and opposes the reforms? 

Does either the workload, the external environment, the geographical area, the seniority of 

judges, and their background affect their views of reform? This internal dimension will be 

addressed in this report. I will divide this report into two parts. In the first part, I will elicit policy 

implications drawn from the descriptive statistics. In the second part, I will use multivariate 

analysis to determine factors behind the support and the opposition to reforms among judges.   
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III. THE POSSIBILITIES AND RISKS ASSOCIATED WITH 

PERSONNEL REFORM OF UKRAINE’S JUDICIARY  
 

Some of the salient results of the descriptive statistics relate to the external environment in which 

judges operate. About 60 per cent of judges indicated that their personal workloads have 

increased over the last two years. Their financial situation declined 66 per cent during the same 

period. About 72 per cent of judges reported weakening of personal security and more than one 

third of judges (37 per cent) had received threats. These factors may have contributed to the fact 

that about 78 per cent of judges feel that the guarantees of their independence have weakened.  

 

Obviously, it is not possible to determine whether the external environment was responsible for 

the decline in the feeling of independence or whether judges used these factors about the external 

environment as defenses in anticipation of the forthcoming personnel reforms. In the first place, 

it needs to be said that the country is facing military conflict, which itself poses serious direct 

security risks in many areas, especially to the representatives of the state; and indirect risks that 

may stem from the availability of arms. Added to this, it is fair to say that, when faced with 

criticisms, judges would be justified in claiming that they have acted under duress. It goes 

without saying that judges would be aware of the legal consequences of acting under duress and 

some of them are likely to be tempted to use this justification in their favor. 

 

It is clear that if a judge cannot adequately perform his or her duties for either objective or 

alleged external reasons, the prospect for personnel reform will be weakened because the need 

for a change in personnel will have become less justifiable. At the same time, the prospect for 

personnel reform may motivate some judges to exaggerate the role of external factors to divert 

attention away from their unsatisfactory performance. Hence, the need for personnel reform and 

these exogenous factors may give rise to an interplay between the need for reform and the 

validity of judges’ responses about the influence of exogenous factors on that perceived need.  

 

The interplay is obviously complex. The need for personnel reform itself is provoked by the 

personnel situation that has and still does exist within the judiciary. The exogenous factors may 

be invoked as an excuse for personal inefficiency, corruption, and other endogenous factors. 

Indeed, 27 per cent of judges stated that the media, the Internet or social networks distributed 

false information about their professional activity. Some 25 per cent of judges stated that the 

media published critical information about them or people close to them. About 12 per cent of 

judges claimed that civil society organizations conducted their own lustration; put forward 

accusations or organized protests. It is plausible that such criticisms may have been justified or 
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unjustified. In both situations the criticisms can provide the affected judges with justifications for 

the inadequate performance of their duties. Figure 1 tries to delineate the dynamic.  

 

 

 

Figure 1 

Dynamic of Personnel Reform of the Judiciary 

 

 

 

 
 
 
 

Based on the dynamic shown in Figure 1, we can extrapolate our data and identify the following 

risks to personnel reforms of the judiciary: 

 

1. Many reformers in the Verkhovna Rada seek to pursue personnel reform of the judiciary. 

They expect that in doing so, they will improve the operation of the judiciary and increase 

public trust in the judiciary.  

 

2. Judges who fear that they will be affected by the personnel reforms may be tempted to 

create obstacles to reform, e.g., by launching legal and constitutional challenges. Judges 

hearing these cases may become sympathetic.  
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3. The judges affected by the personnel reform may cite a range of exogenous factors that in 

their view negatively affect their performance. These factors may include media accusations, 

lustration by civil society or threats. Some of these claims may be justified, while others 

may be used to divert attention from their own unsatisfactory judicial decisions. 

 

4. Facing the obstacles, the pro-reform oriented deputies in the Rada (together with civil 

society organizations), in order to pursue the reforms, may be tempted to launch a public 

campaign or step up the rhetoric for reform. Such a campaign or rhetoric will highlight the 

negative situation in the judiciary. This is likely to directly lead to a drop in trust in the 

judiciary, thus running against the original intention to improve trust.  

 

5. The drop in trust may in turn lead to the accusations of bias, or even threats to judges, 

negatively affecting their external environment.   

 

6. The negative external environment would inhibit the daily operation of some judges; and 

provide them with arguments against the reform.  

 

 

In order to decrease the risks, the reformers may consider:  

 

1. Carrying out the reforms as swiftly as possible, according to legal, constitutional, and 

European standards in order to prevent a further decline in trust; 

 

2. Targeting exogenous factors either before, or simultaneously with, the pursuit of personnel 

reform.  

 

The second requirement will involve improving the external environment of the judiciary; 

enforcing the criminalization of interferences with its independence; improving the material 

position of judges; and taking measures that are likely to lead to the more efficient management 

of the workload of judges. Such comprehensive reform is also likely to signify that judicial 

reform is not a punitive measure but a program which genuinely seeks to improve the situation of 

the judiciary. In doing so, judicial reform may gain support among the judges who will have no 

reason to fear the effects of personnel reform.   
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IV. FACTORS THAT AFFECT THE SUPPORT OF JUDGES FOR 
REFORMS 
 

The relevant authorities in Ukraine have currently discussed a range of reforms concerning the 

judiciary. Their recommendations include constitutional reforms, legal reforms, and personnel 

reform, which can be understood as the purification of the judiciary by means of lustration. In the 

following analyses I will try to determine who is likely to support and oppose these reforms, and 

which factors are likely to affect the judges’ views in support of, or in opposition to, the reforms.  

 

(a) Constitutional and Legal Reforms 

All judges were asked a range of questions concerning constitutional and legal reforms. Legal 

reforms included nine questionnaire items in which respondents were asked to what extent they 

agreed or disagreed with the following matters: 

 

1. The election of chief judges and their deputies by a meeting of judges;  

2. The introduction of qualification evaluation of judges; 

3. The introduction of primary qualification evaluation of all judges; 

4. The introduction of a procedure for the regular evaluation of judges;  

5. A new procedure for electing the delegates for the Congress of Judges of Ukraine; 

6. New representation of judges in the Council of Judges of Ukraine (the number of 

members, proportion of each representation);   

7. New powers of the Council of Judges of Ukraine (eg., control over compliance with 

legislation requirements regarding conflict of interests); 

8. Liquidation of the council of judges of general jurisdiction courts, council of judges of 

administrative court and council of judges of commercial courts; 

9. Expansion of the powers of the Supreme Court of Ukraine. 

 

The opinions concerning constitutional reforms were collected from answers to questions about 

the following issues:  

 

1. Changing the title of the High Council of Justice;  

2. Expanding the powers of the new High Council of Justice compared to the current 

powers of the High Council of Justice;  

3. The transfer of the powers to deprive judges of their immunity from the Parliament to the 

High Council of Justice; 

4. Cancelling the authority of the President of Ukraine regarding transfer and dismissal of 

judges;  

5. Cancelling the authority of the President of Ukraine regarding the creation, 

reorganization and liquidation of courts; 

6. Cancelling the provision for the first appointment of judges for 5 years;  



PROSPECTS FOR JUDICIAL REFORMS                 11 

7. Increasing the minimum age of judges from 25 to 30 years; 

8. Narrowing judicial immunity from full immunity to immunity relative to judicial function; 

9. Giving the courts the power to control the enforcement of court decisions. 

 

Based on these 18 items, I computed a scale of Constitutional and Legal Reforms by adding the 

individual items together (the most negative answers were coded as 0). Although several 

dimensions were detected, the scale had a substantial overall reliability (alpha at 0.73). This has 

allowed me to use the scale for analysis. Since the GfK Report has already presented the 

descriptive statistics of individual items, I shall merely present the characteristics of the scale: 

the scale nominally ranged from 0 to 72 (although the minimum score in the scale was 8), with a 

mean at 43.5. This score suggests overall support for the reforms.  

 

As envisaged above, I was interested to know what factors predict support for the reforms. I 

expected that the outcome could be affected by the sociodemographic characteristics of the 

judges, their positions within the system, and the range of external factors related to workplace, 

such as the exercising role of the judge, and various conditions. To disentangle the influence of 

different factors, I have used a multivariate analysis (OLS linear regression).  

 

The preliminary results showed that workload, financial situation, and personal security did not 

significantly affect the respondents’ opinions about the constitutional and legal reforms. On the 

other hand, a range of factors related to satisfactory conditions of work (question 16 in the 

questionnaire) was a significant predictor. I have therefore refined my model by dropping the 

former three factors and including the scale of conditions. 

 

The results then show that: 

- The reforms were more likely to be supported by those who think that the organization of 

work and management in their court had improved over the last two years; those who think 

that the guarantees of independence have strengthened over the last two years; and those who 

found conditions in their work satisfactory. 

- The reforms are more likely to be opposed by those who have tenure; those who think that 

relationships in the court have improved over the last two years (perhaps because they did 

not see a reason for reform); and at the margin of significance also by judges from Kyiv.  

- There is no evidence whether opinions about the reforms would be affected by judges 

residing in the Eastern province, their age and sex, experience of interference, experience of 

contempt of court, judges who faced problems in the activities of judicial self-governing 

bodies, judges whose decisions were affected by various influences, and those who were 

subject to vetting.   

 

The fact that working conditions do affect support for the constitutional and legal reforms among 

members of the judiciary gives some support for my previous considerations. Judges working in 
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favorable environments are less likely to obstruct the reforms; in fact, they are likely to support 

them.  

 

(b) Lustration  

The key question about lustration was obtained from the following question: Does Ukraine need 

to purify the judiciary? In order to determine support for, and the opposition to, lustration, I 

included the same predictors of this variable as in the analysis above. The same statistical 

technique (OLS linear regression) was used in this analysis.  

 

The results then show that: 

- Lustration is more likely to be supported by those judges who are older,
9
 who held an 

administrative judicial position in the past; those who think that the guarantees of 

independence have strengthened over the last two years; and those who found conditions in 

their work satisfactory. 

- Lustration is more likely to be opposed by female judges, those judges who are tenured, and 

at the borderline of significance also by judges who faced problems in the activities of 

judicial self-governing bodies. 

- The following circumstances are not significant predictors of support for lustration: being a 

subject of vetting; being a resident of Kyiv, or a resident of the Eastern province; 

experiencing improvements in interpersonal relations in the court, or in its organization; 

experiencing interference; being affected by external influences; and experiencing contempt 

of the court. 

 

(c) The Evaluation of Lustration 

Similar to the scale on the constitutional and legal reform, which included a large number of 

items, the evaluation of lustration relied on a robust scale. The set of nine questions 

(questionnaire item 34) however revealed two dimensions (the items measured two different 

aspects, even after being recoded). In spite of this, the scale reliability was moderate (alpha at 

0.64) and was therefore used in this analysis. The scale consisted of the following items: 

 

1. There is a good quality legal basis for qualification evaluation of judges (answers coded 

from the most negative answer “strongly disagree” as 0 to “strongly agree” coded as 4). 

2. An evaluation of the qualification of judges is a necessary element of their accountability 

and independence (answers coded in the same way as question 1). 

3.    Evaluation will help to identify unqualified judges (answers coded in the same way as 

question 1). 

4. Professional and fair judges are afraid of vetting (answers coded from the most positive 

answer “fully agree” as 0 to “fully disagree” coded as 4). 

                                            
9
 This finding seems counterintuitive. However, we need to realize that this model also controls for tenure, which 

comes with age.  
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5. The program for the initial evaluation of judges is just an instrument of revenge against 

judges (answers coded in the same way as question 4). 

6. The vetting of judges in a form that is prescribed by law is only to discriminate against 

judges (coded as 4).    

7. The establishment of the evaluation of judges contradicts standards of judicial 

independency (answers coded in the same way as question 4). 

8. The vetting of judges as with the Law on Restoration of Public Trust to the Judiciary was 

only an exceptional measure (answers coded in the same way as question 1). 

9. The vetting of judges related to the process of lustration is political action (answers coded in 

the same way as question 4). 

 

Again, the same technique and the same variables were used in this analysis. The results show 

that lustration is more likely to be evaluated – 

- Positively by those who held an administrative judicial position in the past; those who think 

that the guarantees of independence have strengthened over the last two years; and those who 

found conditions in their work satisfactory. 

- Negatively by female judges; those who had tenure; judges who (claim that they) 

experienced interference; and judges who faced problems in the activities of judicial self-

governing bodies. 

- There is no significant evidence about the effect of the following variables on the evaluation 

of lustration: geographical location, age, relations and organization in the court, being 

affected by external influences, and experiencing contempt of the court. 
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V. CONCLUSION    
 

Section III has shown how critical the role played by external factors may be during the process 

of the judicial reform. These factors may inhibit the prospects for reform as they will provide 

those judges affected by the reforms with the possibility of making excuses in order to “survive” 

the reform process. Indeed, section IV highlighted the import of these external factors. The 

results have consistently shown that the judges who think that the guarantees of independence 

have strengthened over the last two years, and those who found conditions in their work 

satisfactory, are more likely to support both aspects of judicial reform: the constitutional and 

legal reform and personnel reform. It is therefore essential that the external factors affecting 

judges’ performance are fully considered before any meaningful judicial reform takes place. 

 

 

 


